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JURISDICTIONAL STATEMENT 
Authority for this appeal is found within the confines 
of Section 77-35-26 of the Utah Rules of Criminal Procedure; 
Utah State Constitution Article I, Section 12 and Section 78 -
2a-3. 
TEXT OF STATUTES 
United States Constitution Fourth Amendment: 
The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures shall not be 
violated; and no warrant shall issue, but upon 
probable cause, supported by oath or affirmation, 
and particularly describing the place to be 
searched, and the person or things to be seized. 
Article I, Section 14, Utah State Constitution; 
The right of the people to be secure in their persons, 
houses, papers and effects against unreasonable searches and 
seizures, shall not be violated; and no warrant shall issue 
but upon probable cause supported by oath or affirmation, and 
particularly describing the place to be searched, and the 
person or things to be seized. 
STATEMENT OF ISSUES 
POINT I 
In the affidavit in support of the search warrant, the 
affiant provides only information that an individual took a 
long and circuitous route eventually arriving at the 
location of 130 East 350 North, Orem, Utah. An individual 
residing at the address of 130 East 350 North, Orem, Utah, 
was the defendant. The defendant had been previously 
convicted of DUI and theft. The officer observed an 
individual named Taylor hand to an unidentified white male in 
this twenties wearing a bright green shirt, a bag 
approximately the size of a plastic grocery bag. The unknown 
white male then turned and walked into one of the houses in 
the neighborhood. The identity of this white male is not 
known, nor is his residence, nor from where he came or went. 
The trial court believed that that information provided 
probable cause for the issuance of the search warrant often 
referring to the warrant. The defendant contends that the 
court erred in upholding the search warrant and denying 
defendant's motion to suppress. 
POINT II 
The Court found probable cause to be lacking. However, 
the Court believed the warrant cured any description problem. 
The Court erroneously referred to the warrant to cure a 
"probable cause" deficiency in the affidavit. 
iii 
POINT III 
Defendant was convicted of possession of marijuana. In 
addition thereto, he was convicted of possession of 
marijuana, without affixing the appropriate stamp, label or 
other indicia of paid tax as required by section 59-19-101. 
Defendant motioned the court to dismiss said controlled 
substance tax violation believing that the possession of 
marijuana was a lesser included offense of said stamp tax 
violation and was therefore barred by law. The trial court 
denied said motion. The defendant contends that said denial 
was erroneous. 
IV 
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STATEMENT OF THE CASE 
Appeal from a judgment and conviction for a criminal 
offense of possession of marijuana and possession of 
marijuana without affixing the appropriate stamp, label and 
other indicia of paid taxes required by Section 59-19-101. 
Both offenses are third degree felonies. Proceedings were 
held in the Fourth Judicial District Court in and for Utah 
County, State of Utah, the Honorable Boyd L. Park presiding. 
STATEMENT OF FACTS 
The State alleges that the defendant did possess 
marijuana, in an amount of more than 16 ounces, but less than 
100 pounds on April 29, 1989, in Utah County, State of Utah. 
The State further alleges that the defendant did possess said 
marijuana without affixing the appropriate stamp, label or 
other indicia of paid taxes required by Section 59-19-101. 
The charges result from a search conducted upon the 
defendant's home on April 29, 1989. Officers gained entry 
into the home under the authority of the warrant- The search 
warrant is based upon affidavit submitted in support of the 
search warrant. Both documents are attached and included in 
the addendum. 
The defendant motioned the court for a suppression of 
evidence obtained pursuant to the search of the defendant's 
home. 
The affidavit filed in support of the warrant's issuance 
sets out 23 paragraphs detailing the conduct of Taylor; 
however, only paragraphs 16, 17 and 18 have any direct 
relevance to the defendant Bryant Collard. The paragraphs 
provide as follows: 
16. Taylor via a long circuitous route 
arrived at 130 East 350 North in Orem. 
17. At 130 East 350 North, Orem, Utah, 
resides Bryant Collard. Collard has convictions 
for DUI and theft. 
18. At 1:30 p.m. on April 29, 1989, I watched 
as Rex Taylor handed to an unknown white male in 
his 20's wearing a bright green shirt, a bag 
approximately the size of a plastic grocery bag. 
The unknown white male then turned and walked into 
one &£ the houses. (Emphasis added). 
Defendant challenged the search warrant and motioned the 
court to suppress. The court denied the motion of the 
defendant and authorized the admission of said evidence into 
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trial. The trial court's memorandum finds that the affidavit 
was deficient but believed information within the warrant 
cured the defect. See decision in addendum 
At trial, the parties proffered evidence regarding the 
defendant's behavior. The court found the defendant guilty 
of possession of marijuana in an amount in excess of 16 
ounces but less than 100 pounds. Defendant then motioned the 
court to dismiss the third count of the information which 
alleged that the defendant did possess marijuana, but did not 
affix the appropriate stamp, label or other indicia of paid 
taxes as required by section 59-19-101. Defendant motioned 
the court to dismiss said count on the basis that the second 
count of the information, possession of marijuana in excess 
of 16 ounces but less than 100 pounds was a lesser included 
offense and by provisions of section 76-1-402(3) bars the 
prosecution of said offense. The court again denied the 
motion of the defendant. The defendant was sentenced on 
April 27, 1990. 
SUMMARY 0£ ARGUMENT 
The State cannot go to the search warrant in an attempt 
to cure the affidavit's lack of probable cause. The 
affidavit must stand upon its own as to the issue of probable 
cause. State v. Droneburgr 781 P.2d 1303 (Ut. Ct. App. 
1989). 
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The trial court found that probable cause had not been 
set out by the affidavit in support of the search warrant. 
However, the trial court found that reference to the search 
warrant cured the error. The information gathered through 
the affidavit as it relates to the defendant provides only 
that the defendant resided in the neighborhood where the 
subject Rex Taylor drove. Defendant had convictions for the 
offenses of DUI and theft. In the approximate location of 
the defendant's residence, the officer observed Rex Taylor 
hand to an unknown white male in his 20's a bag approximately 
the size of a plastic grocery bag. The unknown white male 
then turned and walked into one of the houses in the 
neighborhood. 
Such information as provided in those three paragraphs 
does not meet the mandate of probable cause. The trial court 
believed that the warrant's description of the house cleared 
any ambiguities. 
Secondly, it is obvious from the reading of the charges 
of which the defendant stood accused, that possession of 
marijuana is the lesser included offense of possession of 
marijuana without a tax stamp. An offense is included when 
it is established by proof of the same or less than all the 
facts required to establish the commission of the offense 
charged. Same amount of proof required to prove the simple 
4 
possession of marijuana is the same proof required to 
establish the commission of the second offense of possession 
without a tax stamp. It is a lesser included offense, the 
defendant cannot be prosecuted and convicted of both. Such 
would be a violation of the provisions of Section 76-1 -
402(3). 
POINT I 
The defendant filed with the trial court a motion to 
suppress. A hearing was held thereon on November 3, 1989. 
Defendant motioned the court to suppress evidence alleging 
that the search of the defendant's home was in violation of 
the provisions of Article I, Section 14 of the Utah State 
Constitution and also the Fourth Amendment to the United 
States Constitution. A search was made of the defendant's 
residence on April 29, 1989. The defendant particularly 
contended that the warrant and affidavit in support thereof 
did not set out sufficient particular information to justify 
the issuance of the warrant and it was therefore not in 
compliance with the constitutional provisions of the United 
States Constitution, the Constitution of the State of Utah 
nor the supporting statutes of the State of Utah. 
Section 14 of Article I which provides as follows: 
The right of the people to be secure in their 
persons, houses, papers and effects against 
5 
unreasonable searches and seizures shall not be 
violated; and no warrant shall issue but upon 
probable cause supported by oath or affirmation, 
particularly describing the place to be searched 
and the person or thing to be seized. (Emphasis 
Added) 
The provisions of the Fourth Amendment to the United 
States Constitution provides as follows: 
The right of the people to be secure in their 
persons, houses, papers and effects against 
unreasonable searches and seizures shall not be 
violated and no warrant shall issue, but upon 
probable cause, supported by oath or affirmation, 
and particularly describing the place to be 
searched and the person or things to be seized. 
The provisions of Utah Code Annotated, Section 77-23-2 
provide the grounds for issuance of a warrant. It provides 
as follows: 
Property or evidence may be seized pursuant to a 
search warrant if there is probable cause to 
believe that it: (1) was unlawfully acquired or is 
unlawfully possessed; (2) has been used or is 
possessed for a purpose of being used to commit or 
conceal the commission of an offense; or (3) is 
evidence of illegal conduct. 
The State of Utah mandates that a search warrant shall 
not issue except upon probable cause supported by oath or 
affirmation particularly describing the person or place to be 
searched and the person, property or evidence to be seized. 
U.C.A. 77-23-3. 
All evidence to be considered by a magistrate in the 
issuance of a search warrant shall be given on oath and 
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either reduced to writing or recorded verbatim. U.C.A. 77 -
23-4(1). The only evidence qualifying here is the affidavit. 
No other recording or writings have been offered. The only 
basis for issuance of the warrant must be found within the 
four corners of the affidavit. 
In the present case, Officer Nielson of the Provo City 
Police Department presented to the Circuit Court on April 29, 
1989, a search warrant and affidavit in support thereof. The 
affidavit is the warrant's sole support. 
Defendant submits that the affidavit in support of the 
warrant is insufficient pursuant to statute and United States 
Constitution and the Constitution of the State of Utah. No 
warrant should have been issued. 
In the affidavit, paragraphs 1 through 23 have no 
relationship or relevance to Mr. Bryant Collard excepting 
paragraph 16, 17 and 18. 
Paragraph 16 reports that Taylor, via a long a 
circuitous route arrived at 130 East 350 North in Orem. 
Paragraph 17 reports that at 130 East 350 North, Orem, 
Utah, resides Bryant Collard. Collard has convictions for 
DUI and theft. 
Paragraph 18 reports that at 1:30 p.m. on April 29, 
1989, I watched as Rex Taylor handed to an unknown white male 
in his 20's wearing a bright green shirt, a bag approximately 
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the size of a plastic grocery bag. The unknown white male 
then turned and walked into one of the houses. 
No other information is given and no particularization 
is made as to where the alleged illegal conduct occurred or 
where evidence thereof might be possessed. The probable 
cause is based on it being Collard's neighborhood and his two 
previous convictions (non-drug related). 
The Fourth Amendment mandates that when a search warrant 
is issued on the basis of an affidavit, that affidavit must 
contain specific facts sufficient to support a determination 
by a neutral magistrate that probable cause exists. State v. 
Nielsen, 727 P.2d 188, 190 (Utah 1986), cert, den., 480 U.S. 
930 (1987). The affiant must articulate particularized facts 
and circumstances leading to a conclusion that probable cause 
exists. Mere conclusionary statements will not suffice. 
State v. Nielsen. 
When a search warrant is challenged, as here, as having 
been issued without an adequate showing of probable cause, 
the Fourth Amendment requires that the reviewing court 
conclude that the magistrate had a substantial basis for the 
determination that probable cause existed. Illinois v. 
Gates, 462 U.S. at 238-39, 103 Sup.Ct. at 2332; State v. 
Romero, 660 P.2d 715, 719 (Utah 1983); See Also State v. 
Hansen, 732 P.2d 127 (Utah 1987) where the court ruled that 
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the determination whether an affidavit used to obtain a 
search warrant is adequate, requires the court to determine 
whether the magistrate had a substantial basis to conclude 
that in the totality of circumstances, the affidavit 
adequately establishes probable cause for the warrant's 
issuance. 
The difficulty with the present affidavit is it fails to 
particularize where the alleged contraband is being held, and 
who is involved. The provisions of the affidavit are clear 
that the unknown white male turned and walked into one of the 
houses. It would be thereby assumed that he tuned and walked 
into one of the houses in the neighborhood of 130 East 350 
North, Orem, Utah. No further assistance is given as to 
which home, although it is evidenced that Taylor took a 
circuitous route (apparently to mislead) to arrive at the 
location, and handed to a white male a grocery bag and 
disappeared into some house. 
The affidavit is insufficient. It simply evidences the 
passing of a grocery bag to an unknown white male who goes 
into some home. It fails to particularize the probable cause 
as to why a particular house should be searched. Section 77 -
23-1 mandates particularization of the place to be searched 
and the affidavit fails to meet this mandate. 
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The trial court found in paragraph 5 of its ruling that 
if the house description had been included in the affidavit, 
all of the facts and circumstances provided show there was a 
fair probability the contraband would be found in the house 
described. The trial court agreed with the defendant that 
not sufficient information had been found or disclosed within 
the affidavit to support the issuance of the warrant. 
However, the trial court found it appropriate to refer 
to the search warrant to cure the difficulty. 
POINT II 
THE TRIAL COURT MADE A FINDING THAT THE 
AFFIDAVIT WAS INSUFFICIENT. IT IS IMPROPER AND IN 
ERROR TO REFER TO THE SEARCH WARRANT TO CURE THE 
AFFIDAVIT'S FAILURE TO PARTICULARIZE PROBABLE CAUSE. 
The trial court is bound by its finding that 
insufficient information was placed within the affidavit to 
support the issuance of the search warrant. (Trial Court 
Ruling, paragraph 5) 
However, the Court finds that if the house description 
had been included in the affidavit, all the facts and 
circumstances provided show that there was a fair probability 
that contraband would be found within the house described. 
The trial court cited State v. Hansenr 732 P.2d 127, 130 
(Utah 1987). 
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The trial court improperly concludes that the Court may 
refer to the search warrant in an attempt to cure the 
affidavit. Setting aside the question of whether the warrant 
did, in fact, cure the deficiency of the warrant, it is 
improper for the Court to refer to the search warrant upon an 
issue of probable cause. 
The statute is clear. Any justification for the 
issuance of a search warrant must exist within the four 
corners of the affidavit. Utah Code Annotated Section 77-23 -
4. Said section provides as follows: 
All evidence to be considered by a magistrate in 
the issuance of a search warrant shall be given on 
oath and either reduced to writing or recorded 
verbatim. 
In State v. Droneburg, (Utah App. 1989)781 P.2d 1303, 
the appellate court reviewed a similar issue. The Court in 
Droneburg cited United States v. Leon, 468 U.S. 897, 104 
S.Ct. 3405 (1984) holding: 
Thus, "reviewing court will not defer to a warrant 
based on an affidavit that does not provide the 
magistrate with a substantial basis for determining 
the existence of probable cause" . . . Even a 
search warrant obtained under the officer's 
"objective reasonable reliance" i.e. "good faith," 
cannot be validated if it is clear that the warrant 
is based on an affidavit "so lacking in an indicia 
of probable cause as to render official belief in 
its existence entirely unreasonable." 
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The trial court found the affidavit to be insufficient, 
but made the following finding: 
If the house description had been included in the 
affidavit, all the facts and circumstances provided 
show there was a fair probability contraband would 
be in the house described. Ruling paragraph 5. 
The Court, attempting to cure the affidavit's 
deficiency, looked to the warrant for help. Such a process 
is prohibited by statute and by case law. State v. Droneburg, 
(Utah App. 1989)781 P.2d 1303, U.S. v_*_ Leon, 468 U.S. 897, 
104 S.Ct. 3405 (1984), Brown L . Illinois, 422 U.S. 590, 95 
S.Ct 2254 (1975). 
Consequently, the trial court is bound by its finding of 
the affidavit's deficiency and no help can be gleaned from 
the warrant. The Court should have granted said motion to 
suppress and excluded said evidence. 
POINT III 
At the time of the initial entry of plea by the 
defendant on January 23, 1990, to the possession of 
marijuana, the defendant motioned the court to dismiss the 
charge of unlawful tax stamp. The defendant contends that 
said offense cannot be prosecuted against him by the State. 
The defendant's position relies upon the provisions of 
Section 76-1-402(3) which provides: 
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Defendant may be convicted of an offense included 
in the offense charged, but may not be convicted of 
both the offense charged and the included offense. 
An offense is so included when: (a) it is 
e ablished by proof of the same or less than all 
the facts required to establish the commission of 
the offense charged; or . . . 
Defendant submits that the entry of plea to the 
possession of marijuana constitutes a bar for the prosecution 
of "possession without tax stamp". 
Defendant contends that the offense of possession of 
marijuana is a lesser included offense to that of possession 
without a tax stamp. 
Provision 58-37-8(2)(a)(i) provides as follows: 
It is unlawful . . . for any person knowingly and 
intentionally to possess or use a controlled 
substance . . . 
(2)(b) Any person convicted of violating subsection 
(2)(a)(i) with respect to: . . . (ii) a substance 
classified in schedule one or two or marijuana, if 
the amount is more than 16 ounces, but less than 
100 pounds is guilty of a third degree felony. 
Defendant contends that the offense of which he has pled 
to, possession, is a lesser included offense of the tax stamp 
violation. 
The question presented to the court is whether the 
possession offense is a lesser included offense, and if it is 
so defined, then it is a bar to the prosecution pursuant to 
Section 76-1-402(2)(3). 
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It appears obvious that the definition of a lesser 
included offense as set out by Section 76-1-402(3)(a) is met. 
It provides as follows: 
An offense is so included when: it is established 
by proof of the same or less than all the facts 
required to establish the commission of the offense 
charged. 
The allegation of possession of which defendant has pled 
is the same proof required in the "tax stamp violation 
requiring possession." It is established by proof of the 
same or less than necessary for the "tax stamp violation". 
CONCLUSION 
The Court made the finding that the affidavit was 
insufficient in the particularization of the probable cause. 
The Court attempted to cure or save the deficiency of the 
affidavit by a reference to the search warrant. This is 
particularly forbidden by statute and clearly in violation of 
Dronebura
 r Leonr and Brown, Supra. 
The trial court made the finding that the affidavit was 
deficient. The defendant submits that the warrant was 
defective upon said issue of probable cause. The only 
information provided regarding the defendant details the 
involvement of Mr. Taylor taking a long and circuitous route 
to arrive at 130 East 350 North, Orem, Utah. The affidavit 
14 
states that Mr. Collard lives there and that Mr. Collard had 
convictions for a DUI and theft. 
No further description is given excepting that the 
affiant watched Mr. Taylor hand to an unknown white male in 
his twenties a plastic grocery bag. The area of which this 
unknown white male walked and turned is unknown except that 
he walked into one of the houses in the neighborhood. The 
affidavit fails to give any substantial basis detailing where 
the contraband is being possessed. 
Further, the defendant entered a plea to possession of a 
controlled substance. Possession of a controlled substance 
is a lesser included offense of the tax stamp violation. The 
provisions of Section 76-1-402(3) which bars conviction upon 
both the offense charged and a lesser included offense. 
Respectfully submitted this ^ Q day of "5"Qftf 
1990. 
SHE 
Attorney 
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MAILING CERTIFICATE 
I HEREBY CERTIFY that I personally mailed a true and 
correct copy of the foregoing on this za day of 
d o Q C , 1990, by first-class, U.S. Mail, postage 
prepaid to the following: 
Mr. Paul Van Dam 
Attorney General 
Attorney for Respondent 
2 36 North State 
State Capitol Building 
Salt Lake City, UT 84114 
Utah County Attorney 
100 East Center, Suite 2100 
Provo, UT 84606 /\ 
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ADDENDUM 
1. Affidavit 
2. Search Warrant 
3. Trial Court Ruling 
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C ^ P ^ vv-p 
IN THE FOURTH CIRCUIT COURT, STATE OF UTAH 
COUNTY OF UTAH, PROVO DEPARTMENT 
AFFIDAVIT IN SUPPORT OF AND APPLICATION FOR 
SEARCH WARRANT 
STATE OF UTAH ) 
: ss 
COUNTY OF UTAH ) 
I, Tom Nielsen, being first duly sworn on oath, depose and 
say: 
1. That your affiant is a police officer for the city of 
Provo, currently assigned to the Special Investigative Services 
Bureau in the Narcotics Division. 
2. That officers of the Provo Police Department, acting upon 
information received from several confidential informants and 
verified by surveillance intercepted and followed a truck 
belonging to Rex Taylor. 
3. The information received was that subject Taylor would be 
transporting and delivering controlled substances, marijuana. 
(See affidavit in support of and application for search warrant 
executed by Officer Kim Collins on April 29, 1989 before the 
Honorable Lynn W. Davis of the Fourth Circuit Court, a copy of 
which is attached hereto and included herein as if set forth in 
full.) 
4. Acting on the information your affiant went to S.D.S. Auto 
at 825 West Center, Provo, Utah, looking for Taylor's truck which 
is described as a black 1969 General Motors pick-up truck with a 
black camper shell pulling a boat trailer. 
5. At 12:15 p.m. on April 29, 1989, I found the truck and Rex 
Taylor on the lot at S.D.S. Auto. With Taylor was Bruce Draper, 
identified in the affidavit attached hereto, and his vehicle, 
which is a 1984 Chevrolet Blazer, model K10, Utah plate 524BSA, 
and a vehicle that I recognized belonging to Scott Fazzio, known 
to be a co-owner of S.D.S. Auto. 
6. Rex Taylor's vehicle was parked on the east end of the lot 
and was joined at the same spot by the above two vehicles and 
occupants. They met and had conversation for approximately five 
minutes, during which time an unknown white male left with a 
brown paper bag about the size approximately six inches wide and 
two inches thick and twelve inches long. Then all three vehicles 
left S.D.S. Auto. 
7. Fazzio's car left eastbound on Center Street. Rex Taylor 
and Bruce Draper drove westbound on Center Street in their 
separate vehicles arriving at a small grocery store in the 1900 
block of West Center. 
8. Taylor and Draper parked their vehicles in a grocery store 
lot next to each other. They both left their vehicles and moved 
about their vehicles for approximately five minutes. 
9. Taylor and Draper then left the grocery store lot driving 
north on Geneva Road. Bruce Draper drove to his home at 19 64 
West 500 North. Taylor continued north on Geneva Road into Orem. 
10. At approximately 12:45 p.m. on April 29, 1989, Taylor 
arrived at a Protestant Church located approximately 300 South 
1200 Westf Orem, Utah. 
11. There Taylor met an unknown white male driving a yellow Ford 
pick-up truck who appeared to be waiting for Taylor. Taylor and 
the unknown male conversed for about five minutes before driving 
south on 1200 West in Orem. 
12. Taylor and the unknown male in separate vehicles arrived at 
Five Star Auto located at 600 South 1200 West, Orem, Utah, and 
conversed for another five to ten minutes, while moving about 
their vehicles on foot. 
13. At approximately 1:00 p.m. on April 29, 1989, the yellow 
pick-up truck left Five Star Auto northbound on 1200 West. 
14. At the same time Taylor was conversing with the male in the 
yellow pick-up at least two unknown white males exited Five Star 
Auto and met with Taylor and the male. 
15. At about 1:05 p.nw a maroon colored mini pick-up truck met 
with Taylor in front of Five Star Auto. Taylor left 
approximately five minutes later northbound on 1200 West. 
/ \^6J. Taylor via a long a circuitous route arrived at 130 East 3 50 
( North in Orem* 
] 17. At 130 East 3 50 North, Orem, Utah, resides Bryant CoHard. 
J Collard has convictions for DUI and theft. 
1 18. At 1:30 p.m. on April 29, 1989, I watched as Rex Taylor 
/ handed to an unknown white male in his (l20*js^ )wearing a bright 
( /^areenZ^hirt, a bag approximately the size of a plastic grocery 
I bag. The unknown white male then turned and walked intq£one^)of 
V the houses. ^=r^ 
19. Taylor then left and drove to his mother's home located at 
3460 North 475 East. There Taylor made several trips between 
his truck and his mother's house. 
20. At approximately 2:00 p.m. an unknown white male arrived and 
spoke with Rex near the rear door of the camper shell. At one 
point Rex opened the camper shell door allowing the unknown male 
to look in. 
21. Shortly thereafter your affiant along with other officers 
from the Prove Police Department and Utah County Sheriff's Office 
arrived and took Rex Taylor and the other unknown individual into 
custody. In plain view in the cab of the pick-up truck was a 
brown bag similar to the one delivered to the male at S.D.S. Auto 
and a large quantity of twenty dollar bills. In plain view 
through the window in the door of the camper shell was a brown 
plastic trash bag containing clear plastic zip-lock bags 
containing a green leafy substance. 
22. The truck was impounded and inventoried and approximately 12 
to 13 pounds of marijuana was located in the back. The brown bag 
in the cab also contained marijuana. Also found in the t ru CK was 
in excess of $25,000 cash. 
23. Rex Taylor owns a home located at 4574 North Windsor Drive, 
Provo, Utah, a short distance from the location where Rex Taylor 
was arrested on April 29, 1989, as described above. The 
residence is further described as a larger home with brown brick 
in the center, the north and south sides framed in cream with 
brown wood. There is a deck facing the front, from the south 
side to the north side. The residence is on the east side z: 
Windsor Drive. It has steps leading to the front door. The hcr.e 
is on a steep incline. The home bears the number 4574 on the 
south portion and the front portion by the curb. On the nortn 
side of the building above the garage is a large room. 
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IN THE KUURTH CIRCUIT COURT, S m f £ OF U!MM 
COUNTY u:r UIAH< i-'Ru^o DEPARTMENT 
"JEAKCh IVHRRANT 
STATE OF UTAH ) 
COUNTY OF UTAH ) 
THE STATE OF" UTAH i;o: Tom NieJ. se?n, P T O V O Police Depa r tme •;: . „ 
any other peace officer in the Ctate of Utah in assistanco: 
P r o o f o f a f f i d a v i t h a vinq b t? e n m a d e fc e f; ore? me t r; 1 s cl 3 Jc n c: . 
of April, i'iJV-J, b;/ Tom Nielsen of P T O V O City, Utah County, Stat 
of Utah, that he has probable cause to believe that evident 
involved in the use and sale of narcotics is currently located 
130 East 350 North, Orem, Utah. Residev.ee is further clescr i 
as being a r^d brick house with ^)^ aiumi. .m screen door *rul • < 
bright red asphalt shingle roof. There ,. •:, a pine tree n*?,ir 
center of the front lawn ana a small w...i;e mail box attache*..; v 
the front of the house next to the screen door with trie number 
130 oxi it. A car port is on hts east s.Ji? of the house, a bi , 
wrought iron hand rail on the front steps and adjacent sidt?wr«. .. 
leading to the front steps. There is a dark stone planter box v., 
the east side of the driveway. 
Your affiant also requests permission to search all coo;., 
attics, safes, garage, out-buiIdmgs, whether attaches 
unattached, surrounding grounds, storage areas, t, « 
receptacles, vehicle(s) and <^\)y and all other contai. -. ; 
including but not limited to as follows: 
!• Evidence of conspiracy including books, Ledger > 
accounts payable and receivable, Buy-owe sheets, 
contracts, letters, memoranda of agreement between 
conspirators, formulas, receipt:-:, telephone reco rcls* 
phone books, address books, and other personal 
property tending to establish a conspiracy. 
£. U.3. Currency 
3. Financial records of persons in control of the 
premises, tax returns, bank accounts, loan 
application, income and expense records, safe deposit 
box keys, and records, property, acquisitions, and 
notes. 
control of said premises and/or vehicle<s), including 
rent -receipts, telephone bills, utility bills, 
telephone/address books, cancelled mai1, vehicie 
reg istra tion, keys and photographs. 
5. Rifles, handguns, shotguns, along with any ammunition 
tor same, 
6. Methamphetamine, amphetamine, and ingredients used in 
the production of methamphetamine, marijuana, cocaine 
both rock and powder, and any other illegal narcoti.cs. 
7. Scales 
8. Record of drug transactions. 
Upon reading said information supported by said affidavit, 
the court is of the opinion and, therefore, finds bhere is 
probable cause to believe that the facts stated in said affidavit 
are true, and that evidence pertaininn to the above—men'; to•.(••; 
case may be contained in the described location. 
The i bends to be seized are evidence of violations -o i 
Sections ^3-37-S. 
This is a no-knock search warrant to prevent the deia/ r 
discovery or destruction of narcotics at said location. 
NOW, THEREFORE, YOU AND EACH OF YOU are hereby commanded 
make a thorough search of the above-described residence x«uJ 
vehicle and hereto seize all evidence pertaining to th-.. 
investigation as described by said affidavit, and to make re tu r :•.-•.: 
promptly to this court of your doings under this writ. 
You are further directed to bring said evidence forthwith <.t l 
the above Fourth circuit Court, Provo Utah, County of Utah, <«r to 
hold same in your possession pending further notice or tii i. > 
court. 
Dated this 29th day of April, 1989. 
Time 
J U D G E 
THIS WARRANT MAY BE EXECUTED ANY TIME DURING THE DAY OR NIGHT. 
THIS WARRANT MUST BE SERVED WITHIN TEN DAYS OF ITS ISSUANCE. 
ir„ K:FMll» tTU 
. ^ f , ; : 
IN THE FOURTH JUDICIAL DISTRICT COURT 
UTAH COUNTY, STATE OF UTAH 
****** 
l!z% I;' o 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
BRYANT COLLARD, 
Defendant. 
CASE NUMBER CR 89 3 64 
RULING 
BOYD L. PARK, JUDGE 
****** 
This matter came regularly before the court on the 
Defendant's Motion to Suppress. Deputy Utah County Attorney 
James R. Taylor represented the State of Utah, and Shelden 
Carter Esq. represented the defendant. The court having read 
the Morion makes the following Findings and Ruling. 
FINDINGS 
1. The police came to Mr. Collard's home about 10:00 
p.m. with a search warrant to search for drugs and 
contraband. The police were expecting to find marijuana• To 
avoid disrupting his family Mr. Collard assisted the police 
in finding a pound of marijuana in the basement. Defendant 
now claims that the search warrant was not valid, because the 
supporting affidavit did not show sufficient probable cause, 
and any consent for the search was coerced. 
2. A search warrant must be supported by an affidavit 
providing a nutral magistrate with substantial basis for 
determining probable cause, which is based on a 
totality-of-the-circumstances analysis• Illinois v. Gates. 
462 U.S. 237, 238-9, 103 S.Ct. 2317, 2332 (1983) The 
defendant contends that the search warrant was not valid 
because the affidavit supporting the warrant does not show 
sufficient probable cause. Specifically the defendant says 
the affidavit does not adequately describe the house and the 
suspect involved. 
3. The affidavit gives detailed information about a man 
named Rex Taylor who was suspected of delivering marijuana 
for further distribution. An informant provided the police 
with a tip about Taylor. This tip was verified by police 
observation. The affidavit describes a circuitous route with 
frequent stops and brief interactions with several 
individuals. At the end of this route the police arrested 
Taylor who had in his truck large quantities of marijuana and 
cash. All of these facts support a finding that Taylor was 
in the act of distributing marijuana. The defendant was one 
of the individuals who had a brief exchange with Taylor. The 
affidavit states Taylor arrived at 130 East 350 North, Orem, 
Utah; where Bryant Collard resides. It then describes how 
Taylor "handed to an unknown white male in his 20's wearing a 
bright green shirt, a bag approximately the size of a plastic 
^ 
grocery bag. The unknown white male then turned and walked 
into one of the houses." The affidavit does not describe the 
defendant or his home in any more detail. 
4. However, the search warrant does describe the house 
in detail including the house number on the mailbox attached 
to the house. Whether the search warrant description is 
adequate depends upon the facts of each case, and the 
description is adequate if the officer with reasonbale effort 
can identify the place. State v. Anderson. 701 P.2d 1099, 
1102 (Utah 1985) . The search warrant description in this 
case should be sufficient for determining which house is to 
be searched. 
5. The discrepency between the supporting affidavit and 
the search warrant indicates that the house description 
probably was mistakenly omi^ .ed from the affidavit. Omitted 
information must be inserted, when an affidavit is evaluated 
to determine probable cause. State v. Nielsen, 727 P.2d 188, 
191 (Utah 1986) . Also the magistrate has discretion to 
define an ambigious term. State v. Babbell, 770 P.2d 987, 
992 (Utah 1989) . The court's duty is simply to ensure that 
the magistrate had a substantial basis for concluding 
probable cause existed. Illinois at 2332. If the house 
discription had been included in the affidavit all the facts 
and circumstances provided show there was a fair probability 
contraband would be in the house described. State v. Hansen, 
732 P.2d 127, 130 (Utah 1987). 
6. Because great deference is given to the magistrate's 
determination of probable cause, and sufficient facts were 
present in this case to support the magistrate's finding of 
probable cause, the search warrant issued is valid. Any 
further issue of whether there was consent to search does not 
need to be addressed. 
RULING 
Defendant's Motion to Supress is denied. 
Dated this 11th day of December, 1989. 
BY THE COURT 
BOYD L. PARK, DISTRICT JUDGE 
cc: Deputy Utah County Attorney James R. Taylor 
Sheldon R. Carter, Esq. 
